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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 29th day of October, 1999

JANE F. GARVEY,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-15174
V.

Bl RG TTE HOLMGAARD,

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Both the respondent and the Adm ni strator have appeal ed from
the oral initial decision of Admnistrative Law Judge WIIliam A
Pope, issued on August 21, 1998, at the conclusion of a two-day
evidentiary hearing.' By that decision, the law judge affirned
the Adm nistrator's order which alleged that respondent had begun
a flight wwth insufficient fuel, in violation of sections
91.151(a)(1) and 91.13(a) of the Federal Aviation Regulations
(FAR), 14 CFR Part 91. The |l aw judge al so reduced the sanction

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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ordered, froma 90-day to a 30-day suspension of respondent's
airline transport pilot (ATP) certificate. Respondent asserts on
appeal that the |aw judge's decision should be reversed because
the Adm nistrator failed to sustain her burden of proof. The
Adnmi ni strator appeals the |aw judge's sanction nodification.? W
affirmthe Admnistrator's order, as nodified by the | aw judge.

The Adm nistrator's order, which was filed as the conpl ai nt
inthis matter, alleges, in pertinent part, as foll ows:

2. On or about March 15, 1997, you operated civil
aircraft N1365B, a Cessna 180H, as pilot in command, on a
flight which ended with a | anding at Crestview Airport at or

approximately 4:00 p.m local tine.

3. a. The above flight was begun under visual flight
rules (VFR) conditions.

b. At the tine the above flight was begun,
considering wind and forecast weather conditions, there was
not enough fuel to fly to the first point of intended
| andi ng and, assum ng normal cruising speed, to fly after
that for at |east 30 m nutes.

4. a. At the tine of departure of the above flight,
N1365B had a fuel leak as a result of a faulty fuel strainer
pl unger .

b. As aresult, at the time of departure of the
above flight, N1365B was not in an airworthy condition.

c. A reasonably prudent pilot in command woul d
have di scovered the faulty fuel strainer during preflight
i nspecti on.

The Administrator also asks the Board to determi ne whether
t he sanction shoul d apply against any pilot certificates held by
respondent, or to her airline transport pilot certificate only.
We think this is a non-issue. The |aw judge stated that he
intended his order to "track"” the | anguage of the conplaint. The
conpl aint was ordered against "any and all pilot certificates
hel d by" respondent, including her ATP certificate. |In our view,
any suspension ordered is to be applied against any airmnman
certificate held by respondent, including her ATP, commerci al,
and private pilot certificates.



As a result, you violated the follow ng sections of the
Federal Avi ation Regul ations:

1. Section 91.7(a), in that you operated a civil
aircraft when it was not in an airworthy condition.

2. Section 91.13(a), in that you operated an aircraft
in a careless or reckless manner so as to endanger the life
or property of another.

3. Section 91.151(a)(1), in that you began a flight in
an airplane under VFR conditions during the day w thout
(considering wind and forecast weat her conditions) there
bei ng enough fuel to fly to the first point of intended
| andi ng and, assum ng normal cruising speed, to fly after
that for at |east 30 minutes.?

Respondent is part owner and pilot for a skydiving
operation. On March 15, 1997, she was the pilot in command of a
Cessna 180 aircraft, N1365B, on four flights carrying
parachutists for hire fromthe Crestview Airport in Crestview,
Florida, to a nearby drop zone. The first three flights were
unr emar kabl e. Wien N1365B | anded after the fourth flight,
however, it was conpletely out of fuel and had to be towed by
autonobile to the apron in front of the building used by
respondent's busi ness. FAA Inspector Harvey Schwab was at the
ai rport inspecting an operator, and happened to observe the
aircraft being towed in.

According to I nspector Schwab, he approached respondent and
asked her if she had a problem She replied "yes," and stated

that an oil pressure |ight had conme on during flight, so she had

3The Administrator pled a violation of FAR § 91.7(a) in the
alternative, to address respondent's affirmative defense that the
fuel exhaustion was due to a faulty fuel strainer. The |aw judge
rejected this affirmative defense, infra, and dism ssed the FAR
91. 7(a) charge.



shut down the engine and | anded. |Inspector Schwab | ooked at the
aircraft, but he saw no oil residue. He suggested to respondent
t hat perhaps there could have been fuel starvation, but she
insisted that fuel exhaustion was not possible. They got a

| adder, and respondent dipped the tanks. Respondent cl ainmed she
found fuel, but when Inspector Schwab di pped the tanks hinself,
he found the right tank conpletely dry and only a few drops of
fuel in the left tank. Nor did he find any fuel residue on the
aircraft.

According to Inspector Schwab, respondent clainmed she had
conducted a preflight inspection of the aircraft, and she clai ned
that she filled each wing with fifteen gallons of fuel. And, he
testified, she told himthat she had flown four flights in two
hours. Inspector Schwab testified that respondent becane upset
by his suggestion of fuel exhaustion, and she even suggested to
himthat fuel may have been stolen fromthe aircraft. |nspector
Schwab asked no further questions of respondent. He believed
respondent was lying to him and he initiated an investigation.

Respondent denied telling Inspector Schwab that she operated
the aircraft for two hours. She also denied telling himthat
fifteen gallons of fuel had been put in each tank of the
aircraft. Finally, she testified, she did not suggest that fuel
had been stolen fromthe aircraft; he did. She does admt she
was surprised when the tanks were found dry, but that is because

she believed she had sufficient fuel.
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Respondent testified that she saw her partner, Bob Holler,
fill the right tank to thirty gallons of fuel on March 15'". She
also testified that she saw himdip the tanks first, and there
al ready was eight to ten gallons in the left tank. Holler
testified that he indeed fueled the aircraft that day. He put
thirty gallons in the tank, which brought it about a half inch
above the three-load mark on the dip stick, explaining that he
measured the fuel quantity using a dip stick made by respondent
that has marks for gallons and | oads.* Respondent entered the
fuel anmount in her |og book.

According to the testinony and the aircraft's owner's
manual , the average fuel consunption for the subject aircraft at
cruise speed is fourteen or fifteen gallons per hour.?>
Respondent testified that the typical flight is made from an
altitude of 10,500 feet and takes .5 hours on the Hobbs neter,
and, based on her experience with this aircraft, which she owns,
it takes about eight or nine gallons of fuel to fly a plane | oad
of parachutists to 10,500 feet. |In other words, according to her
cal cul ations, the aircraft burns ei ghteen gallons per hour when
clinbing. She calculates that she "woul d have used no nore than
27 gallons [on the day in question], and that's on the high
side." (TR213).°

‘Respondent expl ai ned that the three-load mark on the dip
stick was based on 1.5 hours of operation at 10,500 feet.

5T_here is no data for clinb performance fuel consunption
rates in the owner's manual

®Respondent expl ai ned at | ength how she arrived at these
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Respondent expl ai ned that because of a |ow ceiling, the
first three flights were nmade at |ower altitudes and took | ess
time than usual. Flight one was to an altitude of 4,000 feet and
took .2 hours; flight two was to 7,000 feet and took .4 hours;
flight three was to 5,500 feet and took .3 hours. Flight four
was to 10,500 feet and took .5 hours because, by then, the
weat her had cl eared. Thus, respondent testified, the flights
took only 1.4 hours. Respondent testified that she did do a
qui ck check and di pped the tanks between the flights on the day
in question. (TR-217). She was able to take the fourth flight
up without re-fueling because she believed she had burned | ess
fuel than normal on the first three flights.’

Respondent testified that she | ogs everything related to her
aircraft in an auto expense book. She gave a copy of that log to
| nspector Schwab, and al so entered a copy into evidence.

(Exhibit R5). The times and altitudes, as well as the Hobbs
nmeter readings, are recorded in respondent's | og book and are
consistent wwth her testinony. The Hobbs neter reading for the

precedi ng day, March 14'", is 186.8. The Hobbs neter reading is

(..continued)

estimates by neasuring the anount of fuel before and after
various types of operations, and how she calibrated her dip stick
based on these figures. Respondent admtted that it is difficult
to measure when there is less than 10 gallons of fuel in one of
the tanks because of the way in which the aircraft sits when it
is on the ground.

'Respondent's partner was on all four flights that day. He
testified that respondent always checked the fuel amount with a
dip stick and perforned a wal k-around inspection of the aircraft
bet ween each flight, while she waited for the parachutists to
repack their chutes. He never saw any | eaks that day.



7
187.0 at the start of March 15'", respondent expl ai ned, because

of the short flight fromher private airstrip to the airport
prior to the flights on March 15th. At the end of March 15'"

t he Hobbs nmeter reading is 188.4 hours. The exhibit also
indicates that 30 gallons of fuel were put into the aircraft on
Mar ch 15",

The aircraft's manual indicates that two and one-hal f
gal l ons of fuel in each wng is unusable. Subtracting five
unusabl e gallons fromthirty, Inspector Schwab determ ned that
respondent's departure with twenty-five gallons of usable fuel
was insufficient. Even if she had put thirty gallons in and used
only twenty-eight gallons, he opined, that would | eave only two
gallons in reserve and not the seven gallons needed for a thirty-
m nute reserve, as required by the FAR

On March 16'", the day after this incident, respondent
arranged for a nmechanic to exam ne the aircraft, which had not
been noved since it had been towed in on the previous day. As
soon as they fueled the aircraft, respondent testified, she saw a
constant stream of fuel flow fromthe bottomof the aircraft.
According to respondent the nechanic said to her, "there's your
answer right there." (TR-246).% The mechanic replaced the fuel
strainer plunger and logged it in the aircraft’'s maintenance

records. (Exhibit R-3). Respondent gave |nspector Schwab a copy

8Respondent's partner also testified that he saw McDuffie
fuel the plane, saw the | eak, and saw McDuffie put a bucket under
the I eak as he replaced the part. The aircraft was "up and
running" in an hour. (TR-148). These observations are
corroborated by testinony of three of the parachutists.



of the maintenance records.

| nspector Schwab spoke with the mechanic, Curtis MDuffie,
who he acknow edges as an i ndependent nmechanic. MDuffie told
himthat the fuel strainer plunger was defective, and he provided
Schwab with a witten statenent, placing his FAA Aircraft and
Mai nt enance (A&P) certificate nunber on the statenment. (Exhibit
R-1). Since the defective part was never produced, |nspector
Schwab could not confirmthat the defect was capable of occurring
spontaneously during flight, or if it was capable of causing a
significant fuel loss. |In Inspector Schwab's opinion, if the
strainer had been leaking in flight, there should have been fuel
stains on the aircraft.

FAA | nspector Thomas MIler, who was qualified by the | aw
judge as an expert on Cessna aircraft, and who hol ds an A&P
certificate, agreed with Inspector Schwab that, if the aircraft
had | eaked fuel on the fourth flight, there should have been
stains on the fusel age. Respondent's expert w tness, Ray Moore,
al so an A&P, and a retired FAA inspector, disagreed. 1In his
opinion, the leaking fuel, flowing at the rate of a gallon a
m nute, could have also gone into the air streamand there woul d
be no stains.

The |l aw judge affirned the Admnistrator's allegation of
fuel exhaustion. Relying on respondent's testinony that she used
"no nore" than twenty-seven gallons of fuel, he concluded that
she was carel ess because she coul d not accurately say how nuch

fuel was in the aircraft before it was fuel ed, and therefore she
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could not rely on that anmount of fuel as her reserve. Thus, the
| aw j udge found, even if respondent started the day with thirty
gal l ons of fuel, that anount was insufficient. Wen respondent
decided to take a fourth | oad of parachutists up because the
weat her had cl eared, she should have, as a reasonabl e and prudent
pilot, refueled the aircraft to insure she had sufficient
reserves. Instead, the law judge inplicitly found that
respondent only nentally cal cul ated that she woul d have
sufficient reserves, based on the fact that her first three
flights were to |l ower altitudes and of shorter duration than the
typical flight on which she based her cal cul ati ons. However, as
the Adm nistrator points out in his reply brief, respondent had
no enpirical data to support her belief that the first three
flights burned less fuel. 1In fact, she admtted that she may
have burned as much as twenty-seven gallons, thus |eaving | ess
than the seven gall ons needed for reserve after accounting for
unusabl e fuel amounts. The |law judge's finding of fuel
starvation is further supported by his credibility determ nation
agai nst respondent with regard to her conversation with |Inspector
Schwab. W adopt the |aw judge's findings as our own.

Respondent asserts, nonethel ess, that she shoul d have
prevail ed on her affirmative defense, arguing that she
established that there was sonme reasonabl e explanation for the
fuel insufficiency other than her carel essness. W disagree.

Her proof on this matter did not survive the |aw judge's

determ nation that it was inherently incredible that a
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significant | oss of fuel over so short a period of time would not
have left stains on the aircraft's fuselage. W have been
offered no valid reason to disturb the law judge's finding as to
the affirmative defense.

Turning to the issue of sanction, the Adm nistrator asserts
that while fuel exhaustion cases typically bring a sanction of a
30-day suspension, Board precedent dictates a 90-day suspension
here because of respondent's violation history. W disagree.

The case relied on by the Adm nistrator, Adm nistrator v.

McAllister, 1 NTSB 1221 (1971), is inapposite. The |aw judge
properly distinguished the precedent relied on by the

Adm nistrator, finding that neither of respondent's violations
established that she has a disdain for regulations. Inplicit in
this determ nation was the law judge's ability to see and hear
respondent. The |law judge did not exceed his authority by

nmodi fyi ng the sancti on.



11

ACCORDI NGLY, I T IS ORDERED THAT:

1. Both the Admnistrator's and the respondent's appeal s
are deni ed,

2. The Admnistrator's order, as nodified by the |aw judge
in his initial decision, and the initial decision are affirned;
and

3. The 30-day suspension of respondent's airmn
certificates, including her ATP certificate, shall comence 30

days after the service date indicated on this opinion and order.?

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

°For purposes of this order, respondent nust physically
surrender her certificates to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



